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DECISION

The cost of providing fire marshals for a ‘Waking Watch’ for
the period of 21/07/17 to 07/08/17 from SK Protection,
totalling £17,867.88, is recoverable from the lessees of the
Property as part of the service charge pursuant to the
provisions of the Sixth Schedule of the Lease.

The cost of providing fire marshals for a ‘Waking Watch’ for
the period of 08/08/17 to 12/10/17 from Stone Security,
totalling £45,885.89, is recoverable from the lessees of the
Property as part of the service charge pursuant to the
provisions of the Sixth Schedule of the Lease.

The cost of providing fire marshals for a ‘Waking Watch’ for
the period of 13/10/17 to 5/12/17 from Stone Security, totalling
£33,872.04, is recoverable from the lessees as part of the
service charge pursuant to the provisions of the Sixth
Schedule of the Lease.

The estimated amounts for providing fire marshals in the
2017/2018 service charge year, which have been demanded
from lessees as advance contributions towards the anticipated
costs, are reasonable and payable.

The application for an order under section 20C of the
Landlord and Tenant Act 1985 is refused.

The application for costs under Rule 13 of the Tribunal
procedures (First tier Tribunal) (Property Chamber) Rules
2013 is refused.

REASONS

Background

1.

On 31 July 2017, the Tribunal received an application from E & J Ground
Rents No 11 LLP (“the Applicant”) under section 27A of the Landlord and
Tenant Act 1985 (“the 1985 Act). The Applicant is the freehold owner of
a development known as Fresh Apartments, 138 Chapel Street, Salford
M3 6AF (“the Property”), which is principally a purpose-built
development of residential apartments. The Respondents are the long
leaseholders of those apartments, and the Applicant is their landlord.
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The Tribunal is required to make a determination as to whether the costs
incurred by the Applicant in providing a fire ‘Waking Watch’, in respect
of the Property, are reasonable and payable by the lessees of the Property
under their respective leases as part of the service charge for the 2016-17
and 2017-18 service charge years. This is the only matter to be decided
and the Tribunal is not considering the question of liability for replacing
the Property’s external cladding, should this occur at a future date.

Directions were issued on 11 August 2017 for the conduct of the
proceedings, in response to which bundles of written submissions,
supplementary submissions, skeleton arguments, a witness statement
and other documentary evidence were provided. Following an inspection
of the Property, a hearing was held in Manchester on 5 December. The
Applicant was represented at the hearing by Mr S. Allison, Counsel. Mr
Berry of Solis Law who represented the majority of the participating
Respondents, spoke on behalf of all the Respondents present at the
hearing and acted as the lead representative for the Respondents. The
Tribunal heard and received written and oral submissions on behalf of
the Applicant from Mr Allison and from Mr Berry on behalf of the
Respondents.

Inspection and description of the Property

4.

The Tribunal made an external inspection of the Property and also
undertook a partial internal inspection of the car park and the first-floor
common parts on the morning of the hearing. We were accompanied
during the inspection by the management agents, some, but not all, of
the participating Respondents, and the parties’ legal representatives.

The Property comprises of 141 residential apartments above 2
commercial units situated on the ground floor and an undercroft car
park. The block, which was constructed in 2007, ranges from 3 to 10
storeys and is constructed of steel, concrete and masonry. The exterior
of the building is clad principally in three different types of cladding;
composite cladding panels, rain screen Aluminium Composite Cladding
(ACM) panels and render. There is also a very limited area of the
building which is clad in timber.

The issues in the present dispute

6.

In the aftermath of the Grenfell Tower fire immediate fire safety
concerns were raised in respect of all multi-storey or high-rise buildings
constructed with similar external cladding. This led in many instances
to interim fire protection measures being deployed either pending the
results of further tests or examinations, or as a direct result of those tests.
The focus of this case concerns the deployment of a ‘Waking Watch’ as
an interim fire safety measure at the Property, the appropriateness of
this action and whether the costs incurred are recoverable through the
service charge.

Land



It may be helpful to describe what a ‘Waking Watch’ is and why it would
be implemented. Where a building meets the normal expected fire
protection and safety standards, this usually enables a fire to be quickly
detected and to be compartmentalised and contained for a reasonable
period. Even in high rise buildings, effective fire breaks and fire-
resistant materials such as half hour fire doors, should allow sufficient
time for either the fire to be brought under control by the emergency
services or for a controlled full or partial evacuation of the building, if
required. Accordingly, a ‘stay put’ fire policy is very common where it is
deemed safe for residents to stay in their flats or apartments until
rescued or evacuated by the fire services.

Tragically it is now apparent that in certain circumstances, such as those
that occurred at the Grenfell Tower fire, there is a much greater risk that
the spread of fire will be more rapid and uncontrolled than previously
anticipated. This poses serious risks to the safety of residents who
remain in their homes and reduces the possibility of securing a safe
means of escape, effectively making time of the essence. In these
instances, fire authorities have been reviewing and revising the
evacuation policies of these building from ‘stay-put’ to immediate
evacuation. A ‘Waking Watch’ is implemented to support the early
identification of fire and the quick evacuation of a building in these
circumstances. This involves having trained people physically patrolling
the building to detect a fire quickly. Their roleis to notify and liaise with
the emergency services and most importantly, to alert all the residents
and to facilitate a speedy and orderly evacuation of the building.
Residents are often alerted by the use of fire horns or by simply banging
on their doors.

In considering this application the following issues were identified as
being in dispute:

7.1 Whether, in principle, the provisions of the leases enable the
landlord to recover the cost of this service through the service
charge — this is a contractual matter.

7.2 If so, whether the relevant costs of providing the service are to be
taken into account in determining the service charge having
regard to S19 of the Landlord and Tenant Act 1985.

7.3 Whether the ‘Waking Watch’ contract is a ‘Qualifying Long-term
Agreement’ for the purposes of S20 of the 1985 Act. The effect of
which would be to limit each leaseholder’s liability to £100, unless
the consultation requirements have either been met or dispensed
with by the Tribunal.

7.4  The Respondents have also raised two separate applications
concerning costs;



a) Anapplication for an order under S20C of the 1985 Act for the
costs incurred in connection with these proceedings not to be
recoverable by the Applicant through the service charge, and

b) an application for a costs order against the Applicant under
Rule 13 of the Tribunal Procedure (First-tier Tribunal)
(Property Chamber) Rules 2013.

10.  The Tribunal will deal with the substantive issues in dispute first before
addressing the various costs applications.

Law
11. Section 27A(1) of the 1985 Act provides:

An application may be made to the appropriate tribunal for a
determination whether a service charge is payable and, if it is,
as to-

(a)  the person by whom it is payable,

(b)  the person to whom it is payable,

(c)  the amount which is payable,

(d)  thedate at or by which it is payable, and

(e)  the manner in which it is payable.

12.  The Tribunal is “the appropriate tribunal” for these purposes, and it has
jurisdiction to make a determination under section 27A of the 1985 Act
whether or not any payment has been made.

13.  The meaning of the expression “service charge” is set out in section 18(1)
of the 1985 Act. It means:

... an amount payable by a tenant of a dwelling as part of or in

addition to the rent—

(a)  which is payable, directly or indirectly, for services,
repairs, maintenance, improvements, or insurance or the
landlord’s costs of management, and

(b)  the whole or part of which varies or may vary according
to the relevant costs.

14.  Inmaking any determination under section 27A, the Tribunal must have
regard to section 19 of the 1985 Act, subsection (1) of which provides:

Relevant costs shall be taken into account in determining the

amount of a service charge payable for a period-

(a)  only to the extent that they are reasonably incurred, and

(b)  where they are incurred on the provision of services or the
carrying out of works, only if the services or works are of
a reasonable standard;

and the amount payable shall be limited accordingly.

5
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18,

19.

Section 19(2) provides:

Where a service charge is payable before the relevant costs are
incurred, no greater amount than is reasonable is so payable, ...

“Relevant costs” are defined for these purposes by section 18(2) of the
1985 Act as:

the costs or estimated costs incurred or to be incurred by or on
behalf of the landlord, or a superior landlord, in connection with
the matters for which the service charge is payable.

There is no presumption for or against the reasonableness of standard
or of costs as regards service charges. If a tenant argues that the standard
or the costs of the service are unreasonable, he will need to specify the
item complained of and the general nature of his case. However, the
tenant need only put forward sufficient evidence to show that the
question of reasonableness is arguable. Then it is for the landlord to meet
the tenant’s case with evidence of its own. The Tribunal then decides on
the basis of the evidence put before it.

Section 20(1) of the 1985 Act provides:

Where this section applies to any qualifying works or qualifying

long term agreement, the relevant contributions of tenants are

limited ... unless the consultation requirements have been

either—

(a)  complied with in relation to the works or agreement, or

(b)  dispensed with in relation to the works or agreement(or
on appeal from) [the appropriate tribunal].

A “qualifying long term agreement” means an agreement entered into,
by or on behalf of the landlord or a superior landlord, for a term of more
than twelve months (section 20ZA(2) of the Act), and section 20 applies
to qualifying long term agreements if relevant costs incurred under the
agreement results in the relevant contribution of any tenant being more
than £100.00.

The Lease

20.

The Applicant supplied a specimen copy of a tri-partite lease, relating to
apartment 602, made between Fresh Development (Manchester)
Limited (1) and Dylan Harvey Group Limited (2) and Shewaib Akhtar
(3). The lease which is dated 18 October 2007, is for a term of 999 years
from 28 September 2007 and subject to a yearly ground rent
commencing at £250. All parties confirmed and agreed at the hearing

6



22,

23.

N
o

26.

that this specimen lease is, in all material respects, a mirror of the other
leases granted at the Property and can be taken as such for the purposes
of this hearing. References in this decision to “the lease” are to be taken
as references to each individual lease of the apartments in the Property.

Under clause 2.2 “the Building” is defined in the Second Schedule of the
lease. This equates to the Property for the purposes of this decision and
the land comprised in title number MAN47479. Clause 2.6 states that
the ‘Financial Year’ “means the period of 12 months from 1st January in
each year or such other period (not being more than 24 months) as the
Lessor from time to time specifies”. Mr Allison for the Applicant advised
that the ‘Financial Year” had subsequently changed and now commenced
from 29 September in each year.

The Lease further defines:

a) “the Maintained Property means those parts of the Building
which are more particularly described in the fifth Schedule”
(clause 2.9). These include the boundary walls and fences, service
installations, communal areas, the electronic entry system, the
structure and the lift.

b) “the Maintenance Expenses means all costs and expenses
incurred by the Lessor during a Financial Year in or incidental to
providing all or any of the Services and the specific costs
expenditure and any other sums mentioned in paragraph 6 of the
Sixth Schedule but excluding any expenditure in respect of any
part of the Building for which the Lessee or any other lessee is
wholly responsible and excluding any expenditure that the Lessor
recovers or that is met under any policy of insurance maintained
by the Lessor pursuant to its obligations in this Lease”.

Clause 2.13 outlines “the service charge means the Service Charge
Proportion of the Maintenance Expenses”.

Clause 2.15 provides “the services means the service facilities and
amenities set out in paragraph 6 of the Sixth Schedule”.

The “insured Risks are defined in clause 2.16 and “means those risks
which insurance shall be effected which shall include but are not limited
O fire oo, and such other risks as the Lessor from time to time
in its reasonable discretion shall insure against or the Lessee shall
reasonably request”.

Under clause 7 the Lessor covenants at:

7.1 “to take all reasonable steps to .... keep in good and substantial
repair and condition the Maintained Property”.

7.3 “toinsure and keep insured the Building (other than the plate
glass in the Commercial Unit) in the name of the lessor against
loss or damage by the Insured Risks.......".

7
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7.5  “to provide such security for the Building as the Lessor considers
reasonably necessary and appropriate”.

The Sixth Schedule of the lease deals with the service charge provisions
and the additional expenses which may be recouped through the service
charge. Paragraph 3 of the Lease provides for the lessee to pay “for the
next and each subsequent Financial Year a provisional sum calculated
upon a reasonable and proper estimate”. The other pertinent clauses for
the purposes of these proceedings are contained within paragraph 6 and
are set out below:

6. “The services shall include”

£

6.4 ...... keeping all the external Communal Areas on the Maintained
Property and the Building and every part thereof in good and
substantial repair order and condition and renewing and

replacing all worn or damaged parts thereof”.

6.7  “Complying with the covenants on the part of the Lessor
contained in Clause 6 of this Lease”. The contents of Clause 6

and its relevance are covered later in this decision at paragraph
61.

6.13 “Abating any nuisance and executing such works as may be
necessary for complying with any notice served by the local
authority in connection with the Building or any part thereof
insofar as the same is not attributable to the lessee or any
individual lessee of any of the properties”.

6.15 “Generally managing and administering the Maintained Property
and protecting the amenities of the Maintained Property and for
that purpose employing a firm of managing agents or
consultants or similar and the payment of all costs and expenses
incurred by the Lessor in the running and management of the
Building and the collection of the rents and service charges and
in the enforcement of the covenants and conditions and
regulations contained in this Lease and the leases of the
Properties and any Estate Regulations including where such
functions are carried out by the lessor and the Lessor’s
reasonable administration charge in respect thereof in making
such applications and representations and taking such actions as
the Lessor shall think reasonably necessary in respect of any
notice or order served under any statute order regulation or bye
law on the lessee or any lessee of the Properties or on the Lessor
in the valuation of the Building from time to time for insurance
purposes in the preparation for audit of the service charge
accounts”.



6.18 “Complying with the requirements and directions of any
competent authority and with the provisions of all statutes
regulation orders and bye-laws made thereunder relating to the
Building in so far as such compliance is not the responsibility of
the lessee or any of the lessees of the Properties”.

6.22 “All other expenses (if any) incurred by the Lessor in and about
the maintenance and proper and convenient management and
running of the Building including in particular but without
prejudice to the generality of the foregoing any expenses
incurred in rectifying or making good any inherent structural
defect in the Building or any part thereof (except in so far as the
cost is recoverable under any insurance policy for the time being
in force or from a third party who is or may be liable therefor)
any interest paid on any money borrowed by the Lessor to defray
any expenses incurred by it and any costs imposed upon it by
clause 5 of this Lease any other legal or other costs reasonably
and properly incurred by the Lessor but not otherwise in taking
or defending proceedings (including arbitration) arising out of
any lease of any part of the Building or any claim by or against
any lessee or tenant thereof or by any third party against the
Lessor as owner lessee or occupier of any part of the Building”.

Hearing and submissions

28,

Mr Allison, Counsel for the Applicant, opened by taking the Tribunal
through the initial written guidance on cladding testing issued by the
Department for Communities and Local Government (DCLG) on 20
June 2017, in the immediate aftermath of the Grenfell Tower fire. Mr
Allison outlined that the subsequent test results (received initially
verbally on 21 July 2017) for the cladding sample supplied in respect of
Fresh apartments was a ‘category 3’ finding, which according to the
Cladding Screening Test Result report meant “that it has no flame
retardant properties”.

Mr Allison then referred the Tribunal to the letter of 22 June 2017 from
the Permanent Secretary of DCLG to local authorities and housing
associations outlining the actions deemed necessary by an independent
panel of experts in relation to “interim mitigating measures [that] must
immediately be implemented to ensure the safety of residents, pending
the removal of the cladding”. The advice, endorsed by the National Fire
Chief, outlined that “if the building is not protected by a suitable
suppression system you must consider the need for interim measures.
The measures adopted needed to be based on an assessment of the risk
by a competent person, but the following must, at least, be considered:

........



30.

31.

32.

33-

34-

35

e Provision of a fire watch by appropriately trained patrolling
security officers/wardens”.

Following a telephone conversation on the afternoon of 21 July 2017
between the management agents and the Greater Manchester Fire and
Rescue Service (GMFRS), a ‘Waking Watch’ was implemented from that
evening. This involved two members of staff being on site 24h hours a
day with each taking it in turns to patrol the Property.

The witness statement of James Mawdsley, the Watch Manager of the
GMFRS was taken as read, as Mr Berry, representing the Respondents
did not wish to raise any questions or make any comment upon it.

In his statement Mr Mawdsley outlined that, along with the station
manager, he undertook a Regulatory Reform (Fire Safety) Order 2005
full compliance inspection of the Property on 24 July 2017 and at the
same time he also collated the information required in line with the
DCLG and the National Fire Chief’s Council guidance. At the date of his
inspection Mr Mawdsley was aware that category 3 ACM cladding was
present at the Property and that a “Waking Watch’ was already in place.

He found in addition to the risks posed by the cladding several other
defects, which could “potentially compromise emergency escape routes”.
Additionally, Mr Mawdsley noted that the domestic alarms within each
flat “are adequate to support a ‘stay put’ policy but because of the risk
from the cladding are not adequate to support the change in policy which
was for a full evacuation of the building”. Given the co-operative
approach of the management agents and the fact that a “‘Waking Watch’
was already in place, Mr Mawdsley was content to address these fire risks
through an agreed Action plan as opposed to issuing a prohibition order.
The Action plan was issued on 4 August 2017.

Mr Allison referred the Tribunal to the Regulatory Reform (Fire Safety)
Order 2005/1541. Mr Allison sought to establish that the Applicant was
a ‘relevant person’ and ‘responsible person’ within the definitions of the
2005 Order and so bound by the associated duties outlined in
paragraphs 5 (2) to 5 (4). Mr Allison very helpfully took the Tribunal
through each of the relevant articles contained within the Order,
however as the Respondents did not raise any issues on these points, we
do not believe it is necessary to repeat these in detail again here. Mr
Allison concluded his submissions in respect of the Order by referring to
articles 33 and 34 and stated that the onus would fall on the Applicant in
any proceedings brought under this Order “to prove that it was not
practicable or reasonably practicable to do more than was in fact done to
satisfy the duty or requirement”. The Tribunal concludes that there is no
dispute that the Order applies and that the Applicant has duties arising
under it.

Turning next to the question of whether the costs of the ‘Waking Watch’
met the statutory tests contained within of S19 of the Landlord and
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38.

39-

Tenant Act 1985, Mr Allison contended that the key question was
whether the expenditure was reasonably incurred, not whether it was the
cheapest. Citing Hounslow LBC v Waaler [2017] HLR 16, he contended
that the Applicant had chosen a reasonable course of action to protect
the occupants at Fresh apartments. This was in line with its duty under
the Fire Safety Order 2005 and its obligations under the leases, in the
light of the advice received from DCLG and others.

Mr Allison accepted that the GMFRS letter of 4 August 2017 and
enclosed Action Plan did not state that a ‘Waking Watch’ must be
implemented. He did refer however to the subsequent e mail by
Cardinus, the Applicant’s appointed risk assessors. While this e mail is
somewhat after the event it confirmed that as at the date of the Cardinus
assessment, 24 July 2017 and report dated 15 August 2017, a ‘Waking
Watch’ should be in place to comply with DCLG guidance at that time
and as subsequently updated on 29 September 2017. Certainly, until an
alarm system is installed.

The Applicant also contacted the Property’s insurer, Zurich, to establish
the affect that the presence of category 3 ACM panels would have on
premiums, insurance cover and what additional actions may be required
to ensure the Property remained appropriately covered for insurance
purposes. Similar to the position in respect of GMFRS’s Action plan, Mr
Allison accepted that Zurich did not explicitly state in their letter of 10
August 2017 that a ‘Waking Watch’ must be provided, however he
nevertheless contended that this was the express implication.

In respect of the actual costs incurred, Mr Allison advised that on
receiving verbal notification from DCLG on 215t July 2017 of the outcome
of test results on the cladding sample supplied, his client felt compelled
to act immediately. There was insufficient time available to undertake a
tender exercise to secure the best possible price. Nevertheless, Mr
Allison contended that the initial contractor’s, SK Fire Protection, rates
of £18.75 per hour + VAT was not excessive given the short notice and
the immediacy of the service provided. The Applicant’s management
agents then sought competitive quotes from other suppliers, securing a
reduced rate of £12.39 per hour + VAT from a different supplier, which
was subsequently reduced further through negotiations with the same
supplier (Stone Securities) in October 2017 to £11.39 per hour excluding
VAT. Mr Allison submitted that it was difficult to see how this service
could be provided for less than this if using suitably trained and
equipped staff, and he emphasised that the Respondents had failed to
provide any comparable quotations or costings.

Focusing on the terms of the Lease Mr Allison referred the Tribunal to
clauses 7.3 and 7.5, which require, respectively, for the Applicant ‘to
insure and keep insured the Building” and ‘to provide such security for
the Building’. He contended that the only way to comply with these
clauses was and is for the Applicant to undertake the necessary interim
fire safety measure of providing a “Waking Watch”. Mr Allison then took
the Tribunal through the general provisions of the Lease before

11



concentrating on Sixth Schedule which contains the service charge
provisions. Mr Allison drew the Tribunal’s particular attention to a
number of the paragraphs contained within the Sixth Schedule and made
the following points in relation to each:

Paragraph 3.

Paragraph 4.

Paragraph 6.4

Paragraph 6.7

Paragraph 6.13

Paragraph 6.15

Paragraph 6.18

Paragraph 6.22

Mr Allison contended that this paragraph enabled
the lessor to demand interim payments in advance.

Mr Allison submitted similarly that this enabled the
lessor to levy a balancing charge or to issue a credit
towards the next quarterly payment.

Mr Allison outlined that this paragraph in the Lease
stated the Lessor’s obligation to keep the Building
in good and substantial repair.

Mr Allison felt there was a clear drafting error in
this paragraph because it cross referred to clause 6
when it should refer to clause 7. He contended that
this is self-evident, as clause 7 refers to the
obligations on the Lessor and so should be read as
such. He cited Arnold v Britton [2015] AC 1619 in
support of this contention.

Mr Allison felt that potentially this paragraph
provided the Lessor with the right to recoup the cost
of the ‘Waking Watch’ but he raised doubts as to
whether the reference to local authority’ within this
clause could be construed sufficiently widely to
encompass the notice received from the fire
authority.

Mr Allison submitted that the last 5 lines of this
paragraph provided clearly for the disputed costs to
be recovered through the service charge.

Mr Allison cited this as being the “paradigm
example” of the paragraph which provided
expressly for the cost of the ‘Waking Watch’ to be
considered a service charge item. He contended
that GMFRS was a ‘competent authority’ and that
the Fire Safety Order was clearly within the
reference to “all statutes regulation orders and bye
laws”

Mr Allison said that he regarded this as potentially
a paragraph that his client could ‘fall back’ on but he
did not seek to place much reliance on it.



40.

41.

42.

43-

44.

In respect of whether the contract for the provision of a ‘Waking Watch’
service was a Qualifying Long-Term Agreement (QLTA) or not, Mr
Allison contended that it was not, because it ran only from month to
month.

Similar to most new build properties, Fresh apartments also benefited
from a building defects policy, which may provide the opportunity for
financial redress to the original purchasers of the apartments.
Confusingly, this policy is provided by another firm called ‘Premier’. Mr
Allison however confirmed that this building defects insurance policy is
not a policy maintained by his clients, as Lessor, pursuant to its
obligations under the Lease.

Mr Berry, speaking on behalf of all the Respondents present, outlined
that the subject property was different to Grenfell Tower. He contended
that unlike Grenfell Tower, which was constructed in the 1960’s, Fresh
apartments was constructed in 2007. It was constructed with different
materials and fully complied with the building regulations of that time.
He submitted that this meant that it had different fire-retardant
properties to those of Grenfell Tower and that there was insufficient
evidence at the time the fire marshals were appointed, to suggest a risk
and danger to the occupiers and Building. He disputed the Applicant’s
claim that it had no alternative but to implement a ‘Waking Watch’.

Mr Berry submitted that the Applicant’s actions were premature, a ‘knee-
jerk’ reaction and not in line with DCLG’s guidance, which stated “the
measures adopted need to be based on an assessment of the risk by a
competent person”. This is supported, he contends, by the e mail of
Patrick Ward at 18:11 on 21 July 2017, which records that the ‘Waking
Watch’ was invoked prior to any inspection of the Property being
undertaken. Mr Berry argues that at that time, it was unclear if the
Building was unsafe and whether there was a risk of an immediate
evacuation or Prohibition Order being served. In this e mail Mr Ward,
who is employed by the management agents Premier Estates, was
confirming his earlier conversation of the same day with the Manchester
Fire Authority.

Turning to the Lease the Respondents do not believe that the Applicant
has demonstrated that the Lease contains relevant terms to allow the
recovery of the costs associated with the ‘Waking Watch® within the
service charge. Mr Berry submits that clause 6.15 is too vague to permit
recovery of these costs and in relation to clause 6.18, he disputes that
GMFRS have issued any directions.

Mr Berry placed significant reliance on clause 6.22. He contends that
this matter is not just a question of recoverability under the general
terms of the Lease but this clause specifically restricts the Lessor’s ability

13



46.

48.

49.

50.

to recoup costs in so far that the costs are recoverable from a third party.
Mr Berry contends that these costs are recoverable under the Building’s
warranty insurance, the Premier Building Guarantee policy, and also
potentially through a claim against other parties involved with the
original construction of the Property.

In respect of clause 6.7 Mr Berry could not offer a definitive view and
said that it was unclear whether this clause was referring to clause 6, 7
or indeed paragraph 6.

Mr Berry contends that the contract to provide a ‘Waking Watch’ is a
QLTA because it had been ongoing since July 2017 on a rolling monthly
basis and by its inclusion within the next 12 months service charge, the
contract was clearly envisaged to continue for more than 12 months. He
felt that to do otherwise would provide landlords generally with a clear
mechanism to subvert and abuse the legislation in respect of the
consultation requirements. Given that the Applicant had not conducted
an appropriate consultation exercise in respect of this service, he argued
that the cost attributable, if attributable at all, should be no more than
£100 per leaseholder.

In response, Mr Allison referred to paragraph 29 of DCLG’s updated and
consolidated advice for building owners of 5 September 2017:

“... the Expert panel’s advice is that, they do not believe that any wall
system containing and ACM category 3 cladding panel, even when
combined with limited combustibility insulation material, would meet
current Building Regulation guidance, and are not aware of any tests of
such combinations meeting the standard set by BR135. Wall systems
with these materials therefore present a significant fire hazard on
buildings over 18m”.

Mr Allison accepted that while it had not been evidenced that a
Prohibition Order would definitely have been served on the Applicant,
that, on the balance of probability, one would have been served in the
absence of the ‘Waking Watch’ being in place. This, he contended, is
supported by the witness statement of James Mawdsley.

In respect of paragraph 6.22 Mr Allison emphasised that this was a
‘sweeper clause’ and not a stand-alone clause, as denoted by the words
“all other expenses”. He expressed the view that the exception related
solely to the costs outlined in paragraph 6.22 and not in the proceeding
paragraphs.

Concerning the nature of the contract with Stone Securities, Mr Allison
referred the Tribunal to paragraph 29 of the Applicant’s Statement of
Case, in which a “month to month basis” was confirmed. Mr Allison also
submitted into evidence, via verbal confirmation from his instructing
solicitor, that this contract was not a rolling month to month contract

£
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but instead a fresh purchase order was raised each month to instruct the
supplier for the month ahead.

Discussions and conclusions

53-

53-

The Tribunal is grateful to all parties for their detailed and
comprehensive submissions, which were most helpful in deciding this
matter. We propose to deal with the issues in dispute in the order set
out in paragraph 7 of this decision.

L)

The Legse

The parties do not dispute that that the Landlord is entitled to levy a
service charge and seek payments in advance under the terms of the
Lease. The first item in dispute relates to whether contractually the cost
of providing a ‘Waking Watch’ is recoverable under the provisions of the
Lease.

Mr Allison for the Applicant places most reliance on paragraph 6.18 of
the Sixth Schedule in arguing that these costs are recoverable
contractually. Inreviewing this clause the Tribunal is persuaded, for the
purposes of this clause, that the GMFRS is a ‘competent authority’ and
indeed so is DCLG, as the central government department with ultimate
responsibility for directing local government and local fire services. The
Tribunal is of the view that GMFRS’s letter of 4 August to the Applicant
clearly directs it to comply with statute and the enclosed Action Plan:

“Under Article 9(3) of the regulatory Reform (Fire Safety) Order 2005
any changes required, based on the significant findings identified in your
Fire Risk Assessment, must be undertaken”.

While the Tribunal accepts the Respondents’ submissions that the
Applicant is not specifically directed to provide a “‘Waking Watch’, this
was the mechanism chosen to satisfy the Applicant’s statutory
obligations under the Fire Safety Order and the Action Plan drawn up
with the GMFRS. No other viable alternative actions have been
suggested by either party and it is hard to see what other immediate
practical steps could have been taken to address item 5 within the Action
Plan:

“A reliable fire detection and warning system will be in place to protect
the means of escape pending adequate controls in relation to internal
and external fire spread”.

Accordingly, the Tribunal finds that the actions taken to comply with the
Applicant’s duties and responsibilities under the Fire Safety Order 2005
and to comply with DCLG’s guidance on receipt of the test findings on 21
July, fall comfortably within the scope of paragraph 6.18. We also find
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that the Applicant’s actions in providing a ‘Waking Watch’ for the
Property were for this purpose.

While this finding determines that the cost of this service is, in principle,
recoverable under the service charge provisions of the Lease, it may be
helpful to the parties to consider if any other key clauses and paragraphs
within the Lease also permit the recovery of these costs.

Paragraph 6.15 of the Sixth Schedule is a wide ranging clause which seeks
to permit the recovery of ‘generally managing and administering the
Maintained Property....and the payment of all costs and expenses
incurred in the running and management of the Building”. The
Applicant argues that the final 5 lines, as set out below, allow and support
the Lessor in recovering of these costs:

“...taking such actions as the Lessor shall think reasonably necessary in
respect of any notice or order served under any statute order regulation
or bye law on the lessee or any lessee of the Properties or on the Lessor
in the valuation of the Building from time to time for insurance purposes
in the preparation for audit of the service charge accounts”.

The Tribunal would agree with this contention if an Enforcement Notice
or Prohibition Order had been served. To date none have been and the
GMFRS letter of the 4 August 2017 and Action Plan clearly states that “it
does not have the same legal standing as a formal Enforcement Notice.

For similar reasons, the Tribunal does not believe that paragraph 6.13
assists the Applicant because no notice has been served by the local
authority.

The Tribunal noted the confusion over sub paragraph 6.7 within the
Sixth Schedule of the Lease and but finds that the clear intention of the
original parties was to cross reference clause 7 and not 6, within the main
body of the Lease. Clause 7 is headed ‘Services’ and sets out that “the
Lessor Covenants with the Lessee at all times (subject to payment of the
Service Charge by the Lessee as herein provided)”. Clause 6 relates to
peaceful and quite enjoyment, the observance and performance of
covenants and conditions in other leases, and unsold apartments. It is
hard to envisage any logical connection between clause 6 and the service
charge provisions with the Sixth Schedule, or that this was the intention
of the original parties. The Tribunal is therefore of the view that this is
clearly a drafting error. The legal authorities quoted by the Applicant
provide clear guidance as how the Lease should be interpreted in these
circumstances.

Having established this point, the Tribunal is persuaded that the
Applicant is obliged ‘to insure and keep insured’ the Building, clause 7.3,
and the cost of maintaining insurance is an allowable service charge item
when paragraph 6.7 of the Sixth Schedule is properly construed.
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65.

66.

The question then arises whether the Applicant, as Lessor, can properly
comply with this covenant without deploying the ‘Waking Watch’. While
the letter dated 10 August 2017 from the Building’s insurers, Zurich, does
not insist that a “‘Waking Watch'’ is implemented, there is little doubt that
their expectation is that the Applicant will take all reasonable steps and
fully comply with the fire authorities’ requirements, the key paragraph
in this letter is as follows:

“Under the policy wording there is a general policy requirement that a
policyholder shall take all reasonable steps to mitigate and / or avoid a
claim. We have recently seen numerous similar incidents reported in
high rise blocks where the authorities / fire brigade have provided and
sought defined fire protection requirements on such properties (given
combustibility concerns), including static fire wardens given life
protection considerations. On all these our policyholder(s) have fully
met these requirements we understand. Our expectation here would be
that our policyholder would do likewise, to not do so would mean, in our
opinion, a breach of the general policy requirements, upon which we are
maintaining policy coverage, to take reasonable steps to avoid a claim
under the policy”

In the light of this clearly very cautious steer from the insurers, no other
apparent practical way to address item 5 in the GMFRS Action Plan and
the risk of prohibition Notice being served, it is hard to see how the
Applicant would not have run the significant risk of being in breach of
the policy if it did not implement a ‘Waking Watch’. We therefore
consider that this was a reasonable action to take to comply with clause
7.3 and to avoid the Building and its occupants not being properly
covered for insurance purposes.

The Applicant does not seek to rely on paragraph 6.22 of the Sixth
Schedule but the Respondents submit that because the costs are or are
potentially recoverable from a third party that they are not recoverable
through the service charge by virtue of the exclusion contained within
this paragraph. Having listened to the arguments on this point, the
Tribunal considers that the exclusion applies to other expenses, not
contained within the preceding paragraphs in the Sixth Schedule, and in
particular, relates to the expenses incurred in making good a structural
defect. The Tribunal agrees with Mr Allison’s submission that this is not
a stand-alone paragraph.

The Tribunal therefore finds that contractually under the terms of the
Lease the Applicant is entitled to recoup the cost of the ‘Waking Watch’
through the service charge provisions. In reaching this conclusion we
have touched upon and alluded to some extent on the reasonableness of
this action, but this needs now to be examined within the context of the
statutory requirement S19 of the Act.
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69.

70,

S1g of the Act

One of the key premises of the Respondents’ case is that the Applicant
has not proved that it absolutely had to invoke a ‘Waking Watch’ and was
premature in implementing it. This, however, does not strictly align with
the statutory test contained within S19 of the Act. The first limb of
S19(1)(a) requires two separate matters to be considered:

a. Isthe decision by the Landlord to incur the costs reasonable and;
b. Isthe amount of the costs actually incurred reasonable?

In view of the Tribunal’s conclusions in paragraphs 55, 56, 63 and 64, it
is hard to see how the Applicant’s actions could not be seen as
reasonable. Given the cladding test results, the expert advice provided
through DCLG, the Applicant’s duty under the Fire Safety Order and its
obligations under the Lease, the Tribunal has no doubt that it was
reasonable for the Applicant to incur these cost from 21 July 2017.

In reaching this view the Tribunal has had regard to and placed weight
on the witness statement of James Mawdsley, the Watch Manager at
GMFRS. He concludes in the final paragraph of his statement that “in
the absence of any adequate means of raising the alarm throughout the
building the service of a prohibition notice would have to be considered”.
Mr Mawdsley sets out the basis for this conclusion in paragraph 11 of his
statement, which outlines that this conclusion was derived by inputting
his “findings into the services Community Risk management System
(CRMS) which calculates the risk within a building based on compliance
against the Fire Safety Order”.

The Tribunal also noted that when it asked Mr Berry what actions should
the Applicant have taken at the date of the Application and more
recently, he was unable to suggest any bar undertaking further
investigations. The Tribunal is of the view that on the basis of the
evidence before it inaction, bar undertaking investigations, was not a
reasonable stance for the Applicant to adopt. We do not accept that the
Applicant acted prematurely in providing a ‘Waking Watch’ with
immediate effect when notified of the cladding test results.

In considering the amount of the costs incurred, the Tribunal does not
find these to be excessive in the circumstances. The Tribunal
understands that immediate and emergency cover will always be more
expensive than that competitively sourced with a reasonable notice
period. The subsequent actions of the Applicant to secure best value,
detailed at paragraph 38, and the lack of any evidence to contrary from
the Respondents, further supports this conclusion.
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While no submissions were made at the Hearing as to the standard of the
‘Waking Watch’ service provided not being of a reasonable standard, this
was raised by Mr Berry in his written submissions and separately in
correspondence by other Respondents. When the Tribunal inspected the
Property two fire marshals were on site and taking turns in conducting
rounds of the Building. The Tribunal were informed that electronic
‘check-in’ points had recently been installed to ensure that regular
patrols were being undertaken at the appropriate intervals and covering
the required areas of the Building. The Tribunal therefore concludes that
it would appear that the service is being delivered to an appropriate
standard.

Having determined that the statutory requirements of S19(1) are met, it
also follows that the requirements of S19(2) in respect of the interim
advance service charge payments being demanded on account are also
satisfied. The service and costings being anticipated being the same as
that currently being provided.

ualifving Long Term Agreement

We next need to consider whether the contract to provide a ‘Waking
Watch’ constitutes a QLTA under the Act. The Respondents contend that
it does by virtue of the fact that the service is anticipated to be required
for more than 12 months, as evidenced by the fact that it is included in
the service charge budget for 2017 — 2018. Notwithstanding the fact that
the agreement is on a month to month basis, and not for 12 months or
more, the Respondents contended that it met the statutory requirements
of a QLTA and Mr Berry cited Poynders Court Limited v GCS Property
Management Ltd [2012] UKUT 339 (LC) in support of his contention.

The Tribunal finds that the facts of the Poynders Court case differ
significantly from the circumstances here and so can be distinguished.
In that case, the Upper Tribunal found that:

“The Management Agreement is silent as to its term or duration in the
sense that it does not explicitly define how long it is to last. However, its
effect is that Bells has contracted or agreed to provide the services
therein forever, or indefinitely................ It is clear from those terms that
will or are intended to be provided for a period which extends beyond 12
months: they relate to the ongoing preparation and collection of the
annual service charge, management and the maintenance of the
building, obtaining insurance, ......
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76.  The agreement in this case is for a defined term of one month and
renewed on a month to month basis, as evidenced by the raising of a new
purchase order number each month. While there may or may not be a
need for a ‘Waking Watch’ for in excess of 12 months, the potentially
transient nature of the contract with the individual supplier is evidenced
by the fact that the Applicant has already changed suppliers once. There
is no evidence to suggest that the parties to the current agreement intend
it to extend beyond 12 months and the fact that this is not a rollover
contract but rather a fresh contract each month, adds weight to this
interpretation.

Costs

The application under section 20C of the 198= Act

77.  Section 20C(1) of the 1985 Act enables a tenant to apply for an order that
all or any of the costs incurred, or to be incurred, in connection with
proceedings before the Tribunal are not to be regarded as relevant costs
to be taken into account in determining the amount of any service charge
payable by the tenant or any other person specified in the application.
By virtue of section 20C(3), the Tribunal may then make such order as it
considers just and equitable in the circumstances.

78.  In the present circumstances, we do not consider it to be just and
equitable to make an order preventing the Applicant from recovering the
costs it has incurred in these proceedings by means of future service
charges. The Applicant has been successful in its application and was
entitled to bring proceedings to establish and clarify its entitlement to
recover the costs concerned by means of service charges.

The application under Rule 13 of the Tribunal procedures (First Her Tribunal
Property Chamber) Rules 2013,

79.  The general principle (set out in Rule 13(1)(b)) is that the Tribunal may
only make an order in respect of costs if a person has acted unreasonably
in bringing, defending or conducting proceedings before the Tribunal.
The application of Rule 13 was considered and explained by the Upper
Tribunal (Lands Chamber) in the case of Willow Court Management
Company (1985) Ltd v Alexander [2016] UKUT 290 (LC). The correct
application of the rule requires the Tribunal to adopt the following
approach when determining an application for costs:

a. Is there a reasonable explanation for the behaviour complained of?

b. If not, then, as a matter of discretion, should an order for costs be made?

C. If an order for costs should be made, what should be the terms of that
order?
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80.

31.

The starting premise in relation to costs is that this is a ‘no costs’
Tribunal, where parties should expect to be able to instigate proceedings
and defend cases on the basis that each party will bear their own costs.
While the Tribunal has powers under Rule 13 to award costs, where a
person has acted unreasonably, these powers should not be exercised
lightly and generally only in connection with behaviour related to the
conduct of the proceedings themselves.

The Respondents’ view is that the Applicant has been unreasonable in
bringing these proceedings. Further, they contend that the Applicant is
a large business with considerable resources at its disposal and it has
sought to use the proceedings to justify a precipitous and unreasonable
approach in deploying a “‘Waking Watch’. On the basis of the Tribunal’s
findings above, we can find no grounds to determine that the Applicant
has acted other than reasonably at all times both in bringing these
proceedings and in their conduct throughout. It follows that the
Tribunal has no power to make a costs order in this case, and the
Respondents’ application for one is accordingly refused.
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